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[Note. In an able dissenting opinion received after the above comment had been 
printed, Chief Justice Wheeler attempts to demonstrate that James v. Marvin, 
supra, "one of the notable contributions of constructive legal reasoning in our 
reports," is "established by the overwhelming weight of authority in this country, 
judicial and legislative as well." To the point that "Lord Mansfield's rule has been 
thoroughly disapproved in this country as well as in England," he cites, inter alia, 
Schouler, op. cit. sec. 415, note; Comments (1912) 21 Yale Law Journal, 672. 
He also differs from his associates as to the effect of the Connecticut Statute of 
1821. The recent case of In re Tibbetts' Estate (1922, Minn.) 189 N. W. 401, is in 
accord with the majority view in the principal case. Ed.] 



THE PRIVILEGE OF A PUBLIC UTILITY TO WITHDRAW FROM SERVICE 

When private property is "affected with a public interest, it ceases to be 
juris privati only." 1 Land and chattels devoted to the public service 
are subject to special rules ; property in them is subject to limitations not 
existing in the case of purely private ownership. Public servants are 
likewise subject to special control; they have fewer privileges and 
heavier duties than other persons. Such special burdens and control 
may, of course, be made so heavy as to react against the public welfare 
and defeat their own ends. Thus a rule absolutely forbidding a public 
utility to withdraw from the public service would operate oppressively 
and would prevent men from entering such service at all. In particular 
is this true where the utility contemplates a partial withdrawal only. 2 

When there is no grant from the state, but a mere holding out to 
serve the public as in the case of innkeepers 3 or common carriers by 
wagon, 4 it has long been settled that mere cessation of business will con- 



1 Lord Hale in his treatise De Portibus Maris, 1 Harg. Law Tracts, 78. "When 
one devotes his property to a use in which the public has an interest, he, in effect, 
grants to the public an interest in that use, and must submit to be controlled by the 
public for the common good, to the extent of the interest he has thus created. He 
may withdraw his grant by discontinuing the use." Waite, C. J., in Munn v. Illinois 
(1876) 94 U. S. 113, 126. 

* Wyman, Public Service Corporations (1911) sec. 290. 

'Anonymous (1623) Godbolt, 345, where it was said: "If an Inn-keeper taketh 
down his Signe, and yet keepeth a hosterie, an Action upon the Case will lie 
against Rim, if he do deny lodging unto a travailer for his money; but if he taketh 
down his Signe, and giveth over the keeping of an Inn, then he is discharged from 
giving lodging." In Rex v. Collins (1623) Palmer, 373, it is said that "an inn- 
keeper may at his pleasure demolish his sign and leave off innkeeping." And in 
Conklin v. Prospect Park Hotel Co. (1888) 48 Hun, 619, 1 N. Y. Supp. 406, it was 
intimated that after a sale of his business an innkeeper would not be under any 
further duty. 

*Satterlee v. Groat (1828, N. Y.) 1 Wend. 272. The defendant was a common 
carrier by wagon between Schenectady and Albany previous to 1819, but had given 
up the business. The court said : "The defendant stood upon the same footing as 
though he had never been engaged in the forwarding business. He had abandoned 
it entirely." 
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stitute withdrawal. 5 In some cases, however, there must be reasonable 
notice of this intention. 6 What constitutes reasonable notice is a ques- 
tion of fact in each case to be determined by the character and import- 
ance of the business. 7 

The public has a stronger interest to preserve when special obligations 
are assumed by reason of the acceptance of a franchise, and different 
results often follow. Such are cases of railroads, trolleys, water, gas, 
and electric companies. Three recent decisions concern cases of this 
character. In one a street railway, which was operating at a loss with 
no prospect of recoupment, was given the privilege of abandoning its 
entire service if the city did not remove burdensome paving obligations 
imposed by franchise. 8 In the second case an electric utility was per- 
mitted over the objection of individuals who relied on contract rights, to 
discontinue service on an unprofitable line when such discontinuance in 
no way interfered with the rest of the general system of the company. 9 
In the third case a water company was not permitted to cease operations 
because of alleged losses until there had been a determination as to the 
adequacy of the present rates. 10 

5 Similar in character are the decisions recognizing the privilege of a ferryman to 
abandon his profession. Carter v. Commonwealth (1823) 2 Va. Cas. 354. Or of 
a warehouseman to make his warehouse private. Murm v. Illinois, supra note 2. 
Nash v. Page (1882) 80 Ky. 539, ace. In that case the defendants were tobacco 
warehousemen and refused to sell to the plaintiffs. They sought to avoid their 
legal duty to do so "by the passage of a resolution disclaiming that they were 
operating their houses in the capacity of warehousemen, but as commission mer- 
chants." The court would not hear them say : " 'I am, in fact, a public warehouse- 
man for the sale of tobacco, but in name I am a commission merchant' " The 
situation seems analogous to that of the innkeeper who simply takes down his 
sign but does not abandon the business. But the case of Glass v. Davis (1873, 
Va.) 23 Gratt. 184 is contra to the Nash case and certainly seems to go too far. 
Here it was held that the owners of a public warehouse may close it on a certain 
day, on giving reasonable notice, and open it on the same day as a private ware- 
house, where everything except the inspection of tobacco is to be done as in the 
public warehouse. That case apparently stands alone. 

' Wyman, op. cit. sec. 316, and cases there cited. 

1 "A teamster might withdraw upon a day's notice doubtless, as his patrons may 
quickly make other arrangements. A canal boatman might tie up at the end of any 
trip, for other opportunities for shippers over the canal are numerous. But a 
railroad company may not without long notice abandon its line. And a gas com- 
pany could abandon its service only after a long enough period to provide for a new 
supply." Wyman, op. cit. sec. 317, and cases there cited. For decisions by public 
service commissions on this point see Re Tidewater & W. Ry. [1917 E-l P UD - Util. 
Rep. (Va.) 798; Re Delaware & H. Ry. [1917 A.] Pub. Util. Rep. (N. Y.) 715; 
Ex parte Central Illinois Public Service Company [1916 B.] Pub. Util. Rep. (111.) 
920; New York Trust Co. v. Buffalo & L. C. Trac. Co. (1920, Sup. Ct.) 112 Misc. 
414, 183 N. Y. Supp. 278. 

'Re City of Sault St. Marie [1922 D.] Pub. Util. Rep. (Mich.) 14. 

* Re Idaho Power Co. [1922 C] Pub. Util. Rep. (Idaho) 70S- 

10 Wiesehan v. Zionsville Water & Elec. Co. [1922 C] Pub. Util. Rep. (Ind.) 863. 
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The rule is well established that in the absence of statute or express 
contract a public service corporation may discontinue its entire service 
when operations are being carried on at a loss without reasonable promise 
of future profit, since otherwise the "due process" clause of the Four- 
teenth Amendment would be violated. 11 It follows that there is no 
implied contract to continue operation from the mere acceptance of a 
charter or the exercise of the power of eminent domain. 12 This rule is 
clearly sound, for a rule compelling the relinquishment of private prop- 
erty without compensation would not operate for the good of the gen- 
eral public. 13 The first case 1 * falls clearly within this rule ; there being 
no mandatory provision in the franchise, the consent of the state was 
unnecessary. Whether there can be total abandonment of a solvent road 
without the consent of the state raises a different problem. Naturally 
the courts have not often passed on such a question, as the owners of 
a profitable road do not, as a practical matter, abandon it. The existence 
of this privilege depends upon whether the charter under which the util- 
ity operates is mandatory or permissive. When the franchise is man- 
datory in character, a mandamus will issue to compel the utility to 
continue operation ; 15 but when it is permissive no such remedy may be 
had. 16 

A contract of service with individuals, in contrast with one made with 
the state in a franchise, is not to be construed as an impediment to any 
action which the company may see fit to take in regard to withdrawal. 



a Brooks-Scanlon Co. v. Ry. Commission (1919) 251 U. S. 396, 40 Sup. Ct 183. 
In that case the petitioner, operating a railroad in connection with a sawmill, sought 
to abandon the railroad because it was unprofitable. The court permitted this 
although a profit could be derived from the entire business, saying: "A carrier 
cannot be compelled to carry on even a branch of business at a loss, much less the 
whole business of carriage." City of Helena v. Helena Light & Ry. (1922, Mont) 
207 Pac. 337. See also Northern Pac. Ry. v. N. D. (1914) 236 U. S. 585, 35 
Sup. Ct. 429; Norfolk & W. Ry. v. IV. /a. (1914) 236 U. S. 605, 35 Sup. Ct. 437. 

u Bullock v. Florida (1921) 254 U. S. 513, 41 Sup. Ct. 193. 

"Erie Ry. v. Board of Pub. Util. Comm. (1921) 254 U. S. 394, 41 Sup. Ct 169; 
New York Trust Co. v. Buffalo & Lake Erie Traction Co. (1920, Sup. Ct) 112 
Misc. 414, 183 N. Y. Supp. 278; State v. Duluth & M. N. Ry. (1921) 150 Minn. 
30, 184 N. W. 186. It has been held also that where the available supply of a 
natural gas company is exhausted, the company may withdraw its services and 
facilities. Village of St. Clair sville v. Public Utilities Comm. (1921) 102 Ohio St 
574, 132 N; E. 151. See also (1922) 20 Mich L. Rev. 802. 

"Supra note 8. 

"Wyman, op. cit. sec. 300; Fellows v. Los Angeles (1907-) 151 Calif. 52, 90 Pac. 
137; Gainesville v. Gas &■ Elec. Co. (1913) 65 FUl 404, 62 So. 919; see Southern 
Ry. v. Hatchett (1917) 174 Ky. 463, 192 S. W. 694; State v. Postal Telegraph Co. 
(1915.) 96 Kan. 298, 150 Pac. 544; Colorado & S. Ry. v. Ry. Commission (1913) 
54 Colo. 64, 129 Pac. 506. 

"Wyman, op. cit. sec 296; East Ohio Gas Co. v. Akron (1909) 81 Ohio St. 33, 
90 N. E. 40 ; see Munn v: Illinois, supra note 1 ; San Antonio Street Ry. v. State 
(1897) Co Tex. 520, 39 S. W. 926. 
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Hence this point is correctly disposed of in the second case. 17 Although 
it causes hardship to the individual, this seems to be a necessary rule. 18 
The question of partial withdrawal, however, as brought out in the 
second of the principal cases, is quite similar to that of total abandon- 
ment by a solvent company. As a corollary to the power of the state to 
compel an extension of service, although unprofitable, if the venture as 
a whole will return a profit, 19 it may grant permission partially to with- 
draw from service. According to the better view such discontinuance 
is possible only with the permission of the state. 20 There are, however, 
almost as many cases permitting a partial withdrawal without the consent 
of the state, in the absence of mandatory provisions in the charter. 
This was the prevailing view until the latter part of the last century; 
the usual doctrine being that when the charter was permissive the con- 
tinuance of any service was left to the discretion of the company. 21 

"Supra note g. 

M "An individual can acquire no vested right as against the public in the con- 
tinued service of a public utility. Such a doctrine once admitted would destroy the 
convenience as a public utility; it would then become hampered and subject to the 
control of the individual and made to subserve such interests, to the detriment of 
the public welfare." Asher v. Hutchinson Water, L. & P. Co. (1903) 66 Kan. 496, 
500, 71 Pac. 813, 814; Clute v. Nassau <&• Suffolk Lighting Co. (1922, Sup. Ct.) 118 
Misc. 630, 195 N. Y. Supp. 84 The rights of the individual to his action on the con- 
tract must be determined as an independent matter. It has been held that a contract 
in a franchise from a city may not prevent a street railway from going out of busi- 
ness when properly authorized to do so by the state. City of Helena v. Helena 
Light & Ry., supra note 11. 

19 (1918) 27 Yale Law Journal, 715. 

30 Wyman, op. cit. sees. 305-308, and cases there cited. Southern Ry. v. Hatchett, 
supra note 15; Farmers Loan &• Trust Co. v. Ry. (1878, C. C. D. Kan.) Fed. Cas. 
No. 4666; Brownell v. Old Colony Ry. (1895) 164 Mass. 29, 41 N. E. 107; Colorado 
& S. Ry. Commission (1913) 54 Colo. 64, 129 Pac. 506; Mt. Carmel Pub. 
Util. & Sew. Co. v. Pub. Util. Cotnm. (1921) 297 111. 303, 130 N. E. 693; State 
v. Postal Telegraph Co. (1915) 96 Kan. 298, 150 Pac. 544 

21 Northern Pac. Ry. v. Dustin (1891) 142 U. S. 492, 12 Sup. Ct. 283; San 
Antonio Ry. v. State (1897) 90 Tex. 520, 39 S. W. 926; East Ohio Gas Co. v. 
Akron (1909) 81 Ohio St 33, 90 N. E. 40. See 1 Wyman, op. cit. sec. 306 and 
cases there cited. This view is well summarized in the language: "Where the 
line of railway, taken as a whole, cannot be profitably maintained ; when its opera- 
tion, when discreetly and economically managed, is attended with loss, it is difficult 
to perceive how a court can, by mandamus or otherwise, compel its operation to be 

continued It more frequently happens, however, that a part of the line becomes 

unprofitable, though the system as a whole may be valuable. In such an event the 
court will inquire, first, as to the positive duties imposed by the charter, and compel 
their performance by appropriate remedies, while with respect to those duties .... 
which have been assumed by the corporation under permissive grants of power, 
it will consider all the circumstances of the case, and if upon the facts it shall 
appear .... that the service . . . . is . . . . reasonably adapted to their (those who 
make the complaint) needs, while the performance of the duty would entail a 
burden and loss upon the company far in excess of any benefit conferred, the court 
will withhold its hands." Sherwood v. Ail. &r D. Ry. (1897) 94 Va. 291, 306, 26 
S. E. 943, 948. 
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However justified a utility may be in ceasing operations, it should 
not be permitted to do so until there has been an adequate investigation. 
The public should not be subject to the caprice of the officers of the public 
service company. If the utility desires to suspend its operations either 
wholly or partially because of alleged unreasonable rates, for example, 
such suspension should not be countenanced until there has been a deter 
mination of the adequacy of the rates. 22 If the rates are inadequate 
they may be raised, but if they are reasonable, inefficient management 
may be brought to light and corrected. At all events the company has an 
adequate legal remedy, and should be required to continue to render its 
service in a proper manner until relieved of its duty by due process of 
law. 23 This seems to dispose of the last of the principal cases, 2 * and it is 
submitted that the decision is correct. 

In deciding cases of this character, confusion has often resulted from 
failure to distinguish between cessation of operation on the one hand and 
dismantling the plant on the other. 25 While an unprofitable utility may 
be permitted to cease its operations, yet the public interest still continues 
in it to the extent that the company shall not be allowed to stand in the 
way of another company seeking to render such service. 26 The dis- 
mantling of a plant which could well be sold to a new company, is cer- 
tainly an action in derogation of the rights of the public. If a utility has 
the privilege of withdrawal, it might seem that the privilege of disman- 
tling should follow, 27 but public policy dictates otherwise. 28 

Although governmental regulation of business is frequently undesir- 
able, yet it is necessary at times to protect the interest of the public. The 
problems of withdrawal and dismantling are peculiarly adapted to control 
by the state. Discontinuance of service may be prohibited when it is 
subversive of the welfare of the public, or it may be permitted when the 
burden is far greater than the benefit of operation. In the case of public 
service companies accepting special rights and privileges from the state, 

22 Gainesville v. Gas & Elec. Co., supra note 15. 

23 Gainesville v. Gas & Elec. Co., supra note 15. 
"Supra note 10. 

36 A recent Arkansas case, however, drew the proper distinction when the court 
said : "It does not follow that because we have held that the order of the railroad 
commission was arbitrary and oppressive, the railroad company has a right to 
take up its rails and dispose of them at its own motion." Rowland v. Saline River 
Ry- (1915) 119 Ark. 239, 246, 177 S. W. 896, 899. 

26 Re St. Croix Gaslight Co. [1919 A.] Pub. Util. Rep. (Me.) 487. 

27 Such is certainly the rule in the case of the company ceasing operation by 
reason of the expiration of its franchise. Cleveland Elec. Ry. v. Cleveland 
(1907) 204 U. S. 116, 27 Sup. Ct 202; Laighton v. City of Carthage (1909, 
C. C. D. Mo.) 175 Fed. 145; Gas Co. v. Akron (1909) 81 Ohio St. 33, 90 N. E. 40. 

"This view is suggested in Lyon & Hoag v. Ry. Commission (1920) 183 
Calif. 145, 146, 190 Pac. 795, 796, where it is said: "The state has no power to 
compel the continued operation of a public utility at a loss where the owner of that 
utility is willing to and does in fact abandon to the public all its property that has 
been devoted to the public use." See Notes (1919) 32 Harv. L. Rev. 716, 719. 
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cessation of operations should not be tolerated without the consent of 
the proper authorities. 28 



In a recent case before the New York Court of Appeals, the defendant, 
superintendent of the law and order department of the New York Civic 
League, transmitted to the district attorney a charge that the plaintiff 
was engaged in acts of criminal immorality. 1 This charge, although 
made by the defendant as of personal knowledge, was in fact based 
solely upon letters received from an unknown correspondent. A major- 
ity of the court held that this defamatory charge, although made in 
good faith, was not privileged, since the defendant's conduct was so 
reckless and wanton as to justify the jury in inferring "malice." The 
majority and minority opinions agreed that this occasion was not abso- 
lutely privileged 2 and further that the English rule, which holds that an 
honest belief in the truth of the matter asserted is sufficient belief to 
establish a privilege, should be applied. 3 The latter doctrine is the rule 
in several of the states in this country. 4 However, other jurisdictions 
require proof of reasonable grounds upon which the alleged honest 
belief was based, before the privilege is raised, although the defendant 
proves that he published the slanderous words without actual malice. 5 
If the defendant had merely turned the anonymous letters over to the 
district attorney, there is no doubt but that his act would have been 
privileged. 

ss Concerning the procedure in compelling a public utility to perform its obliga- 
tions see Comments (1918) 3 Corn. L. Quart. 311, 313. 

x Pecue v. West (1922) 233 N. Y. 316, 135 N. E. 515. 

'There is a conflict on this point. Matter of Quarles and Butler (189s) 158 

U. S. 532, is Sup. Ct. 959; see Gabriel v. McMullin (1905) 127 Iowa, 426, 103 

N. W. 35s (absolute privilege) ; contra, Miller v. Nuckolls (1905) 77 Ark 64, 91 

S. W. 759; Pearce v. Oard (1888) 23 Neb. 828, 37 N. W. 677; 7 Ann. Cas. 113, 

note. 
'Clark v. Molyneux (1877) L. R. 3 Q. B. Div. 237; Collins v. Cooper (1902) 

19 T. L. R. 118. 

4 "It is not essential, in order to invoke the protection of a privileged communica- 
tion that the defendant should have had what might seem to the jury to be good 
and reasonable grounds for believing that the statements made by him were true; 
it is sufficient, if he honestly believed them to be true and made them in good faith 
on an occasion of privilege to discharge his duty or to protect his interest" Barry 
v. McCullom (1908) 81 Conn. 293, 70 Atl. 1035; Ely v. Mason (1921) 97 Conn. 
38, 115 Atl. 479; Bays v. Hunt (1882) 60 Iowa, 251, 14 N. W. 785; Joseph 
v. Baars (1910) 142 Wis. 390, 125 N. W. 913; Hemmens v. Nelson (1893) 138 
N. Y. 517, 34 N. E. 342; I. &■ G. N. Ry. v. Edmundson (1920, Tex. Com. of 
App.) 222 S. W. 181; but see Vacicek v. Trojack (1920, Tex. Civ. App.) 226 
S. W. 505- 

6 Elms v. Crane (1919) 118 Me. 261, 107 Atl. 852; Coogler v. Rhodes (1897) 
38 Fla. 240, 21 So. 109; Allen v. Pioneer Press Co. (1889) 40 Minn. 117, 41 N. W. 
936; Conroy v. Pittsburg Times (1891) 139 Pa. 334, 21 Atl. 154; see Hutchins v. 
Page (1909) 75 N. H. 215, 72 Atl. 689. 



COMMENTS 81 

Two demands of public policy clash in this situation. The reputation 
of the individual, which is really of more value to him than any material 
possession 6 must be protected against false accusations. On the other 
hand, it is necessary to the public welfare that criminals be apprehended 
and that persons should be encouraged to communicate bona fide charges 
of crime to the proper officials. The protection of the reputation of the 
individual is of such importance, however, that a rule requiring persons 
who report crime to base such charges on grounds which would be 
accepted by reasonably prudent men seems not unduly severe. One 
who has, through negligence, harmed another should not be permitted to 
justify his conduct. This rule would operate to check hasty, negligent 
accusations which are of no value in the detection of criminals, and it 
would afford the necessary protection to the good name and fame of all 
persons. 

The result of the instant case is obviously correct, but it is regret- 
table that the court went out of its way to reaffirm its approval of the 
English rule. 

" "Who steales my purse, steals trash, tis something, nothing, 
Twas mine, tis his, and has bin slave to thousands : 
But he that filches from me my good name, 
Robs me of that, which not inriches him, 
And makes me poore indeed." — Shakespeare, The Tragedy of Othello (1622) 46. 



